ACE in the Hole
by Michael Laden

p== In his article entitled Follow the Money my business partner and dear friend Kelby
Woodard succinctly set the stage for this piece with his comments on U.S. Customs &
Border Protection’s (CBP’s) ability (or more appropriately inability) to deliver the Auto-
mated Commercial Environment (ACE) on a timely and cost-effective basis.

As Deputy and Acting Commissioner Jayson Ahern bid his adieu at the tenth annual CBP Trade Sympo-
sium in December, | focused intently on his remarks...perhaps too intently. For two compelling reasons,
| had very low expectations that this prepared speech would contain any substantive content or major
announcements. First, the speech was his farewell address as he officially retired from CBP on Decem-
ber 31, 2009, following more than 30 years of dedicated federal service. Secondly, CBP is still an agency
in transition awaiting Senate Confirmation Hearings for President Obama’s nominee, Alan Bersin. Thus
you wouldn’t expect the Acting Commissioner to announce any new strategies or innovative programs
while the newly appointed Commissioner is in the wings awaiting confirmation; which by the way is in
itself a travesty and a conundrum. We are one full year into this administration and CBP, a mission criti-
cal agency in the war on terror, and with perpetuating problems like ACE to confront, is still adrift and
rudderless. Mr. Bersin was finally nominated in September and as this went to press his confirmation
hearings have not been announced or calendared.

So, while | wasn’t expecting any major announcements or riveting content in Acting =
Commissioner Ahern’s remarks at the Symposium (and | wasn’t disappointed), | was
completely taken aback by what | viewed as an almost cavalier indifference when his
oratory turned to CBP Budgets and ACE. Frankly speaking, | continue to be non-
plussed by CBP’s continued lack of accountability for ACE and recklessly irresponsi-
ble spending.

Let’s quickly review the history of the ACE Program before we get to Acting Commissioner Ahern’s re-
marks. ACE is the replacement for the legacy Automated Commercial System (ACS) which has more
than outlived its anticipated shelf life. It is coded in COBOL and was once portrayed by CBP as crumbling
under the pressures of explosive trade growth, new regulations and a myriad of bilateral free trade
agreements each riddled with rules, and exceptions to the rules. In 1998 CBP (then called the U.S. Cus-
toms Service) was seeking Congressional appropriations to build and deploy ACE. The initial price tag
was a staggering $1.3 billion taxpayer dollars. | say staggering because based on my years of experience
in the private sector with multi-billion dollar companies it was unusual to spend more than $200 to $300
million (at most) on a platform or new system (that’s million with an M). In fact, to reach that kind of
price tag in the corporate world the system would most likely be a behemoth that would touch multiple
operating units requiring complicated processing and sophisticated applications. Also, any such initia-
tive requiring that level of funding would be highly illuminated and scrutinized within the organization
for progress and tangible on-time deliverables.

LarSh . | .

o’ Furthermore, ACE is not what the private sector would refer to as an integrated, all-
S5~ 8 encompassing “enterprise system” that would eventually run every facet of CBP’s business,
; . including things like Human Resources, Immigration and Passenger Processing, Targeting,
Security and Fines, Penalties & Forfeitures. All of those other CBP activities and work func-
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tions are processed today in other silos. Simply stated ACE is a one-dimensional cargo processing sys-
tem that needs to accept, analyze, process and store a finite amount of data points and attributes relat-
ing to a box of cargo or freight. That’s it, nothing more complicated. We’re not trying to land a person
on the Moon where there are billions of variables and complex processing required. And yet, here we
are eight (8) years after funding with very little to show for it. And the price tag? It has now ballooned
beyond $3 billion! It’s unconscionable.

Is it fair to compare the public sector to the private sector? Perhaps not, but it is the only basis of com-
parison we can really make. Can you imagine the Vice President of Information Technology at Wal-Mart
(the world’s largest company) asking the Board of Directors for $3 billion and eight

(8) years to build a single-task system? After one (1) year (or less at some compa-

nies), no results or deliverables generally equals no employment...it's called ac- .

countability. When you are given a project and the associated funding for it there

are explicit expectations that you will deliver on-time and on-budget. If this isn’t

the case, heads-roll and/or the initiative is scrapped. In any case, the continued

hemorrhaging of huge sums of money for years on end with little or no progress would never be toler-
ated. Not a single person at CBP has truly been held accountable for the failures of ACE and to the best
of my knowledge no one has lost their job for failing to meet objectives or deadlines.

Ok, so let’s examine a portion of Acting Commissioner Ahern’s remarks. First let me set the stage, it is
Thursday morning December 10, 2009, and my business partner Kelby Woodard and | are seated at the
Convention Center in Washington, DC. Acting Commissioner Ahern opens the Trade Symposium with a
series of remarks to the almost 1,000 participants representing the trade community at large. When Mr.
Ahern began his commentary on CBP Budgets and ACE, it took every ounce of personal strength | could
muster not to either pull off my shoe, or to stand and shout “LIAR!” Below are excerpts from Acting
Commissioner Ahern’s speech, only this time he’ll have a virtual heckler as | will inject my own thoughts
and commentary along the way.

Acting Commissioner Ahern’s remarks on CBP’s Budget begin:

GOPSNE 2yS 2F (GKSasS | 002YLX AaKYSyida ¢la YIRS Ll2aa
recent years. Over the past five years, our total budget ¢ including user fees -- increased from $6 billion

to over $11.4 billion this past fiscal year. It has been unprecedented growth. This growth, however, is

y2i tA1Ste G2 O2yldAydsSo L R2y Qi KIF@S (2 GStt e&2d
ing budgets. Like you, we are seeing the impact the global economy has had on commercial trade.

With such an environment, we all must take this moment to pause and re-evaluate how we do business.
2SS Ydzald aluNRGS (2 0S Y2NBE STFAOASYyléod

Really (said incredulously)? So what is it you’re saying here? That the fat times are over and now we
have to roll up our sleeves and stop spending money like drunken sailors? In the private sector we
have to be efficient all of the time or we simply don’t survive; it’s called competition. The concept of
efficiencyyou are proffering certainly isn’t rocket science or anything cutting edge, it is standard oper-
ating procedure in the business world. And yes, no businesses | can think of would have had the lux-
ury of experiencing budget growth of 190% on an initial figure of $6 billion. You’re right about one
thing; Congress has been very-very generousespecially given plummeting trade and passenger vol-
umes. Sorry for the interruption.

Acting Commissioner Ahern’s remarks on CBP’s Budget continue:
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Sorry, but | need to interrupt again. Let’s repeat that, “We must think about...” Is that all? You're
going to “think about” the critical planning decisions that need to be made...and then what? Nothing
more than double-speak in my opinion, please go on.

Acting Commissioner Ahern’s remarks on CBP’s Budget continue:
G!'YR 126 waAioOe Oly 6S SyadaNB GKFG 2dz2NJ NBaz2dz2NDSa |
ASNIDAOS 202S00AQSa¢d

Again | am completely flummoxed by this objective, if it can even be called that. This is a routine busi-
ness objective for any person managing a business or a profit and loss statement. Furthermore, no-
tice that he only said they are going to “attempt” to get it done, always leaving the proverbial political
out for cover. With an eleven and a half billion dollar ($11,400,000,000.00, restated numerically for
effect) budget and falling volumes of freight and border traffic it should be a cakewalk; except of
course when you foolishly spend money on things like $700 toilet seats with absolutely no account-
ability for your actions. Sorry for the outburst, please continue.

Acting Commissioner Ahern’s remarks on ACE begin:

aL +rftaz2 glyd G2 areée | ¥S¢ 62NRaA lFoz2dzi !/ 9 az2RSNY
for many years. We began developing ACE in 2002, and over the next three years improved our process-

ing with ACE Secure Data Portal, Periodic Monthly Statement, and,e-a I YA FS & & ¢ o

Did you say the ACE Secure Data Portal? Do you mean the one that is cumbersome and clunky to op-
erate? The ACE Portal that only contains estimates of liquidation dates because the system can’t cal-
culate and report the actual liquidation date. Are you referring to the ACE Portal that contains sus-
pect data or seems to experience frequent transfer and integrity issues from the legacy system? Is
that the one you’re lauding as a major accomplishment in processing? Please continue.

Acting Commissioner Ahern’s remarks on ACE continue:
G!'yR 6S 1y2¢6 GKIFEG 1'/79 Olyy2iG &adzO0SSR 6A(GK2dzi LINEL
within CBP.

To ensure the program has that direction, in June, | appointed Assistant Commissioner Dan Baldwin as
the Executive Business Owner for the ACE program. In that position, he will work with the trade to help
FILOAEtAGIGS GKS SIFENIeée O2fttSOGA2y 2F aedaidisSyYy NBI dzai NB

When these words were uttered | nearly fell out of my chair. Did you say, “...facilitate the early collec-
tion of system requirements”? Have you forgotten that we are eight (8) years and three billion dollars
($3,000,000,000.00) into this project? System requirements should have been, and were in fact, de-
fined a long time ago jointly by the Trade Support Network (TSN) and CBP. As a member of the TSN |
was part of those sessions. And did you not just imply that ACE did NOT have proper support and di-
rection for all those free-spending years that went by prior to appointing Mr. Baldwin? Please go
ahead.

Acting Commissioner Ahern’s remarks on ACE continue:
“He will also establish a clear and transparent vision for the program, one that meets the needs of both
D2JSNYYSyld YR AYRddzZAONEE¢ @
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After eight (8) years of reverent and painstaking work rife with delays we’re going to “establish a clear
and transparent vision”? You have got to be kidding me, just like the system requirements, the vision
for this project should have been articulated long ago. Are you saying that we have been driving blind
for the last eight (8) years? Sorry.

Acting Commissioner Ahern’s remarks on ACE continue:

al'a 68 Y208 TFT2NBINR 6AGK '1/95 68 gAatt O2yiAydsS

working with COAC, Trade Support Network (TSN), the Office of Trade Relations, and the ACE trade am-
bassador program. We understand the necessity of rolling out ACE and share your concerns with its set-
ol O0la¢o

I am not comforted by the fact that you share our concerns in the setbacks. As the trade community
we are only interested in quantifiable results and a definitive plan for attaining them, not empathy
and lame excuses. In addition to no accountability there seems to be absolutely no sense of urgency
at CBP, again sorry for the interruption.

Acting Commissioner Ahern’s remarks on ACE continue:

7 A
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Since 2002, we have had 10 successful releases [1] including E-Manifest for Trucks and last January, we
took a major step forward to modernize the entry summary process. Ninety-six percent of the entry sum-

Ad
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Wow, did you hear that? Ninety-six percent (96%) sounds impressive, until that is you realize that the
operative word in that statement was “eligible”. ACE has proven to be so fraught with issues, time
delays, setbacks and other functionality problems that the trade is reluctant to support it. Therefore
only a handful of entries are actually being processed today in ACE.

Acting Commissioner Ahern’s remarks on ACE continue:

G¢KS FoAtAGe 2F 1/9 (2 AYyO2NLRNIGS YR AydiS3aNrGs

pabilities will allow CBP to not only become more effective at identifying high-risk shipments but also
improve our ability to identify those shipments that pose little or no risk. Better targeting makes for bet-
ter facilitation of legitimate trade. The efforts to protect our borders, carry out our antiterrorism mission
FYR FILOAEAGIGS €SAAGAYFGS GNFYRS O2ylGAydzS G2

Nice one, but if | am not mistaken, the CBP Automated Targeting System (ATS) is a stand-alone system
that was built completely outside of the ACE architecture and debacle, and for very good reason. ATS
went from concept to reality in about two (2) years or less and could not afford to be mired down in
the ACE quagmire. So let’s be clear, while the illusion may be there that ACE has something to do
with targeting and the processing of risk, it does not. ACE is merely a conduit to ATS and it’s almost
sleight-of-hand to try and pass this off as an ACE success.

In fact now that you bring it up, ATS typifies how a system shouldbe built. If | am not mistaken it
went from Commissioner Bonner’s vision to reality in less than 24 months and it features a robust ar-
ray of complex tables, rules and advanced algorithms. The big advantage ATS had was that it was
built from scratch and to their credit the program development was well-managed by CBP. One of the
big problems with ACE is as | understand it is, in some cases they are trying to take existing ACS appli-
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cations and features, like the archaic message sets required by legacy ABI, and fit them into the new
ACE architecture; it’s the old round hole-square peg issue. In my humble opinion like ATS, ACE should
have been initially designed from scratch on a blank sheet of paper and custom built with all new
modernized code.

So that’s it Mr. (Acting) Commissioner, ten (10) releases and one (1) other accomplishment which is
highly questionable? That’s not very much to be proud of given the time that has elapsed and the ob-
scene amount of money spent. ACE in its entirety is still nowhere near full deployment.

So, have things changed? Not at all, as this article goes to press there is announcement of yet another
ACE delay. The release which was scheduled for January 17, 2010, is now delayed. This deployment was
supposed to include new entry summary, account and revenue (ESAR lll) capabilities specific to the fil-
ing, processing and case management of antidumping and countervailing duty entries. The message did
not define the cause of the postponement and only stated that a revised schedule would be announced
at a later date.

While | depict the ACE system development as relatively easy in the overall scheme of computer sys-
tems, if it really does cost more than $3 billion and take eight (8) years to build, what a sad commentary
that is on the state of our industry. We’ve allowed our Congressional brain trust to render this business
so horribly prolix and complex that very few of us, if any, can say with authority that “they know it all”.
Has anyone inside the Beltway read the 1993 Modernization Act recently? It was supposed to simplify
and make things easier, not create more regulatory labyrinths and landmines for the trade and CBP to
interpret and navigate.

A final observation if | may. After all if I've successfully held your attention this long through my ranting
and raving, | might as well “swing for the fence”, as | like to say, now that I’'ve touched on the topic of
“simplification”. The Smoot-Hawley Tariff Act of 1930 as amended (emphasis added for effect) remains
today the permanent authority and vehicle for trade legislation in the U.S. This outdated piece of legis-
lation, held responsible in some circles for launching the Great Depression, has clearly withstood the
test of time and has been repeatedly amended into a patchwork quilt of laws and regulations. While |
acknowledge that it would be a daunting and monumental undertaking, is it not time to consider com-
pletely rewriting, simplifying and modernizing the rules and laws that govern foreign commerce crossing
our borders? It has been eighty (80) years since this Act was passed and the world has changed a great
deal in that period. The time and effort put into such an endeavor would allow great benefits to be
reaped by both sides of the trade equation, the government and the private sector. By simplifying and
clarifying, to the greatest extent possible, the myriad of laws that regulate trade, CBP’s resources can be
better utilized and deployed into mission-critical tasks like protecting America’s borders from the pleth-
ora of criminal elements trying to penetrate it, be they smugglers, terrorists, deliberate fraudsters or
others with evil intent.

Over the years I've been routinely introduced at various public venues (even by CBP offi-
cials) as someone who will tell them (CBP) when they get it right, and also as someone
who will speak their mind when they get it wrong. As | mentioned in my first IBT article a
few years ago, CBP and | share this incredible love-hate relationship. At the end of the
day however, | am a self-described ‘Customs Groupie’ and | consider the men and women
of CBP as my colleagues; | am also honored to call many of them good friends. But from

time-to-time even the best of friends can disagree or passionately debate an issue; ACE is
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one such instance and in my opinion should be exposed for what it is...a catastrophic failure. Perhaps
one day the trappings and shortcomings of ACE will be memorialized in an Ivy League school case study
of dysfunctional management and how not to manage a program. The urgent question we face today is
whether we should continue to spend money on it without demanding change.

The “Customs Facilitation and Trade Enforcement Reauthorization Act of 2009”, S.1631 contains spe-

cific language in Section 205, Part C, that requires the Office of the Comptroller General to submit a re-
port no later than December 31, 2012, to the Committee on Appropriations and the Committee on Fi-
nance of the Senate and the Committee on Appropriations and the Committee on Ways and Means of
the House of Representatives on —

(1) Evaluating the cost and effectiveness of the efforts of CBP to complete the development,
establishment, and implementation of ACE; and

(2) Assessing the extent to which any additional functionality may be added into ACE at a rea-
sonable cost.

The Government Accountability Office (GAO) has previously reviewed ACE and in February of 2003, is-
sued a 60-page report entitled “Automated Commercial Environment Progressing, but Further Acquisi-
tion Management Improvements Needed”. Then again on March of 2005, following another review the
GAO issued a 128 page report emblazoned with a title decrying “Customs ACE Program Progressing, but
Need for Management Improvements Continues”. Do we see a theme here? | can only hope some
hard-hitting hearings on Capitol Hill and the leadership of the new Commissioner (once confirmed) can

exorcise the demons dwelling within ACE.

Among other things, CBP has had it wrong from the start by not adequately leading, monitoring or pro-
viding direction to the contractors involved in this project. It’s quite obvious that CBP does not have the
skill sets necessary to manage a large complex project with multiple contractors. In the meantime a
small number of private-sector contractors have singularly benefited from the CBP Stimulus Package
known as the ACE Project.

Forgive me for my blunt diatribe, | am just a grizzled old opinionated codger and | mean %%
no disrespect, but it is high time that CBP be held responsible for their actions (or lack
thereof). The trade community and CBP deserve the modern new platform originally
envisioned and promised as ACE. The trade community and CBP need ACE. The trade
community has paid for ACE ad nauseam with substantial investments of both time and
money. Now it’s time to deliver the goods and the trade community should demand nothing less than a
complete and fully-functional ACE system without further delay or cost overruns.

Michael Laden is a contributing author to IBT and can be reached at mike.laden@tradeinnovations.com. He has
more than 30 vyears of industry experience. In addition to his duties at Trade Innovations
(www.tradeinnovations.com), Mr. Laden is the President of TRG Direct (www.trgdirect.com) and the Chief Finan-
cial Officer of the Trusted Trade Alliance LLC (www.trusted-trade.net).
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